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:BHalsbury-1 99N Nt 129 .N1YIYIN PRPIIWARY Y20

”Although it may be reasonable to require the plaintiff to expend money in
mitigating his loss, as for instance in carrying out repairs to a damaged
article or hiring a substitute, he is not obliged to risk his money too far ...
Furthermore, it seems that plaintiff impecuniosity or financial weakness may
properly be taken into account in deciding whether he has acted reasonably.”

79PNy TUnn

“Impecuniosity preventing mitigation. The fact that a plaintiff’s
impecuniosity prevents him from mitigating his loss does not prevent him
from claiming full damages. The defendant must take the plaintiff as he finds
him and accept that damages may be aggravated by the plaintiff’s inability to
mitigate loss owing to that party’s impecuniosity.”

289. (501 779 ANIND TV 1) 1IN 8556/96 Ny

1370. 7 779 393009 ) 127/¥2 W) NP 222/54 Ny

.Halsbury’s Laws of England, 4™ ed. (Reissue, 1998), vol. 12(1), para. 1042, p. 457
.ibid., para. 1046, p. 462
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9 °Fleming v 11902

”There is no peremptory rule that the plaintiff is not required to spend money
or incur expense to mitigate damage .. On the other hand, he is not
ordinarily expected to risk money or lay out capital, nor is he obliged to do
something he cannot afford.”

9N M Clerk & Lindsell Yw p1ava
”Judges are reluctant to impose excessive demands on claimants ... He should
not be expected to start uncertain litigation against a third party, nor to risk
capital in speculative venture, nor to destroy his own property, nor to put his
good public relations at risk.”

: P09 Dodd Properties nwi9a y1n-pooa

”... Lord Wright in his speech in the Liesbosch case accepted Lord Collins’s
dictum in Clippens Qil Co Ltd v Edinburgh and District Water Trustees:

‘... in my opinion the wrong-doer must take his victim talem qualem,
and if the position of the latter is aggravated because he is without the
means of mitigating it, so much the worse for the wrong-doer...".

I agree with the observations of Oliver J. in Radford v. De Froberville as to
the relationship between the duty to mitigate and the measure, or amount, of
damages in relation to a question such as the question with which we are here
concerned. A plaintiff who is under a duty to mitigate is not obliged, in order
to reduce the damages, to do that which he cannot afford to do, particularly
where, as here, the plaintiff’s ‘financial stringency’, so far as it was relevant
at all, arose, as a matter of common sense, if not as a matter of law, solely as a
consequence of the defendant’s wrongdoing.”

VI NIN PR TN LPRIN IR POPNY PN YIINY XD ORPIDND VWD DY NIy
To2-N1 YY MIRNNA P NRWYY POY 7O DWD NYMIvOYND  MINNINA TnYD
MNNIND TINYD NHN WITTY PR D900 DOWSNHN PR YN o .(trifling expense)

- American Jurisprudence-a 99K 1% PIYY 1N VPN

”The efforts required of the injured to prevent or lessen his damages may
include a reasonable expenditure of money which he may recover as part of

.Fleming, The Law of Torts, 9" ed. (1998), p. 286 .10

.Clerk & Lindsell, on Torts, 18" ed. (2000), para. 29-08, p. 1562 .11

.Dodd Properties (Kent) Ltd. v. Canterbury City Council, (1980) 1 All E.R. 928,935 .12
.27 American Jurisprudence 2° (1996), Damages, para. 501, pp. 585-586  13.
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his damages. He is not, however, required to incur substantial expenses, as
the doctrine of avoidable consequences does not apply where the expense is so
large as to make the requirement impracticable.

A common statement of the doctrine is that the injured party must protect
himself if he can do so at trifling expense. The word ‘trifling’ in this
connection has reference to the situation of the parties. It means a sum which
is trifling in comparison with the consequential damages which the plaintiff is
seeking to recover in the particular case. Further, a lack of sufficient funds
will excuse an absence of effort to lessen damages. But damages will not be
awarded for consequential losses that could have been avoided by the
payment of a small sum clearly within the financial capability of the
plaintiff.”

- Corpus Juris Secundum 7902

”The efforts which the law requires of a person injured by a tort or breach of
contract to avoid what damages he or she can include the making of
reasonable expenditures to such end. The person injured is not required,
however, to make extraordinary expenditures requiring a disproportionate
outlay in endeavoring to guard against the consequences of the wrongdoer’s
act. So plaintiff’s lack of funds to meet the situation presented may excuse
efforts to lessen the injury.”

2N (531771 N7y-1 VVINY) PMcCormick HYv Y1902

”He cannot be expected to incur unusual, unwarranted, or disproportionate
expense in his efforts to avoid damages ...”

N Twnnm

”The expenditure of unreasonable effort or exertion is not required of the
person wronged ...”

: OV DN T

”Likewise, inconvenience or financial sacrifice which would be entailed in
attempts to avoid or minimize damage may obviously bear upon the
reasonableness of adopting such a course ...”

.22 Corpus Juris Secundum (2002), Damages, para. 47, p. 382
.McCormick, Law of Damages, (1935), p. 134
.ibid., p. 135

14.
15
.16
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N YWilliston Y 11902

”What is a reasonable effort to avoid the injurious consequences of a breach
is a question of fact. So, too, is what is undue risk or expense. Almost any risk
of considerable loss to the injured person if he or she attempts to mitigate
damages should be considered undue; and though where a small pecuniary
expense will obviously operate as a great diminution of loss, a failure to make
the expenditure may result in diminishing the damages to which the plaintiff
is entitled to the amount that would have been recoverable if the expenditure
had been made, yet the expenditure must be small and the loss saved thereby
certain and great in comparison. It has also been held that the plaintiff’s lack
of money requisite for the necessary expenditure may be taken into account.”

IN DT DY DY, PYPIPN NYPONA D) DN DYPA0 DOYNNNIA PN MVPN DY N NIPY
YIITY PR ,D92 .0>20 DOYNNINA PP IR POPND DYPA PYPIPNI NNIN-NIV
NYPONN MYIN NN OX .DOPNN MVPNY NPMYHRYN MIRNND TNYD DHYINNn
DOWYNNIND NN PYPIPNN D¥2 SW IMYID DHRynd mdy DMV 0PN NN POPNY

0P IR YW 11902 1IN 1T PIYY 729 DIWITTN

235 ) YN PP DX POLPNY YNN 5Y NN HPONN S9N KVaYND PNIPYIY
DIWATIN 0395300 DIYSNNI VIPIY NN ,NIDN 1YY NV 0NN YN
Y JOPS NYIPONRN MYIN 12 APNNNY DINYION NYYY 1IN 1P MVPAY
MYINN 1NN NN 53PY NID INDT PP MVPAY MPAD MNNINT YANH

Yo

NYIYN DY T4 :NNNTY 1P DX POPNY YAINNN WINTH DIPN PN ,NNT DY
GUND  NPMYHRYN MINGIND M N92PNN MNNHNY NYY NN D1PNRY 1poyY
1499 ©YWINTN ©90IN DIYYNND NN MY NT90YN NINR NYIPINH MYIN

NYIAN 92 NINNNY L, NYPINT MYIN OND ,NINYD NINYNN 9N DMAT IND
MoYNY NI VPNV PYPIPNI ININ-NIV IN MDY DY YT-5Y NYNNY DN
012NN DNIAN NN YV TITA PP DX POPNY YN DY N NIMVY Yo
YIDTD I VPN KOV 1D DIMYN DMINK PYPIPNID VPN PYPIRND DY WmnnY
MYIN DN : MINN D991 .DIDNKM DM2NN NN DIPIN PAND) DINN PYPIPN
,0220M YPIPN DY PIVN MY XIDN NI YIIND 0OWHND NNNY NV N1 NYWPINN
DNIANN DY NIAYNN MR NN D) YPIPN MY AR PI W DOVUN NNV o]

.29 NN 7Y NIVNN .OMINHM

AWIDIN TIPNT NAN PN DIIYIN .DMPIYL YT PYPIPN DY 119D NI NP NYRaN
YN YT PR .M NIV NN NNONA )0 MYYD POY MO WP mwan

.Williston, A Treatise on the Law of Contracts, 4" ed. (2002), vol. 24, para. 64:27, pp. 195-196 .17
420-421. 'y ,(2001) TOWVIY NNTNN PEPIPN HYPON 2T 0P MIN .18
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,DINK PYPIPN YN DIYPNN PYPIPNRNIN D12INNDNY DI2NN NN PPXNYNY PYPIPnN
DYPINNNN DXADN PYPIPN PP OMNN 1IN POy IR DYDY DXPnY MnN-Hy
DY L PYPIPNNN DYYIN DX NN NYPON IDONI MYIN NLPIVN T NIVNY
SDIN AIWRNY DYDY PNV POYN DY MY MDY, PYPIPNN DY OPYNY X1YHNI ININGD

.NYPONN APY

PYPIPNR DYV TV .NTNNR NNTHYY ,N9NY NPIDY IRPIIIND DIVNI NINN 1T XYM
P92 N2IN 9D POY PR ,DMOY DMINNN POVLHVIND DIYPNNN PYPIPNIN NNAD PIN
22PY NYPONN MYIN DY .DMINNX PYPIPNRD DPIYNDY PYPIPRY DI12INNN BMIIND
PRI DMINHD P PYPIPNN DY WITTH THIRYI NN PR .DNY 29D PYPIPNHN DX
N7 713910 129N ,INN DIPYIY IPOIY NX PIYND PYPIPNN DY DY MY NIRYI NN
NYPN P WPN IDAN DD DTN .O¥ON DNIAN ,NNAVN DY ,NNNYI D NNIAd
IMN DX OMINNKN NN PIYND NN NYPANT MYIM ,TANR OTRD DINPUN PYPIPN
YN PYPIPNN YN WITTO TIRYI NN PR YD NIPN D) ;PN ROV PYPIPNN
NOD , NYPNNY YPIPN MNY TY2 NN P PONDND PYPIPNT IMN DX DIINNN NN
SY PYPIPNRN DX DIV NYPINT MYIN DY NV .NI2VNN NINYINA D) ,0°12INNN

.DMDINHM YPIPN MY RN TY PYPIPRN DY NN MNSZ DY DXIINNN

- American Jurisprudence-a 99Ny )T PN INP>IIND VOWNN HY INWN)Y TUNA

”Neither party in eminent domain proceeding is required to mitigate the
damages incurred. Therefore, the owner of property being condemned is not
required to remove buildings and fixtures located on the property, in order to
lessen the damages, and the cost of taking them down or apart and removing
them to a new location is not a proper element of damages. A condemnor is
not permitted to condemn the surface under buildings and require the former
owner to move them to another location, and then pay only the cost of the
surface plus the moving costs ...”

. 20w Ny TV

”... Moreover, it has been held that where the condemnor describes in its
complaint the entire parcel of real estate sought, without any distinction
between land, buildings, and fixtures, it is required to take the property as it
is with the buildings and fixtures, even though it has no use for them ...”

.26 American Jurisprudence 2% (1996), Eminent Domain, para. 343, p. 758 19.
.ibid., para. 115, p. 544 .20
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<1 P2YY N Corpus Juris Secundum-1

”The necessity for considering the value of buildings or other improvements
and fixtures in determining a landowner’s compensation cannot, in the
absence of statute or agreement, be obviated by an offer of the condemnor to
pay for the land without such improvements coupled with a proposal that
owner remove them from the premises, and this is true notwithstanding the
owner of the condemned land has adjacent land to which such improvements
might be moved. So the removal of improvements from the land on which
they are found to other land of the same owner over the owner’s protest
cannot excuse the liability of the appropriator to pay for such
improvements.”

: P2 *Ward nwn9a p1n-poaa

”... When it is sought to condemn private property for public use, the owner is
entitled to just compensation for any property taken or injured, such
compensation to be estimated according to the existing condition of property
at the time. He is not required to remove buildings or other things attached to
the realty in order to lessen his damages, nor has a right to do so without the
consent of the petitioner ...”

PAVN 12 71T NANIN TN YPIP TN PY NYpon PHolmes nwioa 1n-pooa
9N PN NN PN YN DY 20, MYV PYN NYPOINI IYININ TINT THY Y2IND YV
19) 7292 NYPAINY YPIPN Ty N9Y INIT NI 7P ONNNAY ,YP9IN NOW NOWN 1N
PINY 29N WN YINN 2D ,YPA,MYON DX INT VAW TP .NAYNN MRNN TYa

DY PO 7Y .102M YPIPN TYA N899 INIT XIN 21,1930 NN

”In this case the owners had adjoining land upon which they could have
removed the dwelling, but in absence of any provision in our statute
authorizing the condemnor to require the owner to remove the building back,
and any agreement between them to that effect (C.S. 2792), we think the law
is correctly stated in Paul v. Newark (N.J.) 6 Am. Law Rev. 576:

’A house wholly within the lines of the proposed street must (if the
owner so wishes) be taken and paid for in full by the city, and the city
cannot compel him to move it by merely paying the cost of removal and
restoration, even although the owner has immediately adjacent land

9 9

sufficient to accommodate the house’.

.29A Corpus Juris Secundum (1992), Eminent Domain, para. 161c, p. 397
.Chicago, S.F. & C. Ry. Co v. Ward, 21 So. 562 (1889)
.City of Goldsboro v. Holmes, 104 S.E. 140 (1920)

21.
.22
.23
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: PO **Seagren nwn9a PTN-poN

“If the structures here in question had been built by the landlord, they would
have been taken and paid for by the government without question, as the
government concedes they are now part of the realty. Is the tenant’s reserved
power of removal as against the landlord’s termination of the lease to work a
forfeiture in favor of the government ? We think not.

The inherent character of these structures is real estate; no agreement can
change that character; though otherwise accrue to him from the character of
the structures placed upon his land. At the most, that is all that this
agreement did.

We find the controlling rule stated in Nichols on Eminent Domain:

‘It frequently happens that, in the case of a lease for a long term of
years, the tenant erects buildings upon the leased land or puts fixtures
into the building for his own use. It is well settled that, even if the
buildings or fixtures are attached to the real estate and would pass with
a conveyance of the land, as between landlord and tenant they remain
personal property, and, in the absence of special agreement to the
contrary, may be removed by the tenant at any time during the
continuation of the lease provided such removal may be made without
injury to the freehold. This rule is however entirely for the protection of
the tenant and cannot be invoked by the condemning party. If the
buildings or fixtures are attached to the real estate, they must be treated
as real estate in determining the total award, but in apportioning the
award they are treated as personal property and credited to the tenant’.
Nichols on Eminent Domain (2d ed.) vol.1 para. 234.

And the New York courts have frequently considered the question, and stated
the rule very precisely:

‘As the property now exists, it is real property, and so remains until the
tenant is not bound to perform at the time the property is taken. As it
then is, so it may always remain; and, when the city makes the
compensation for the property, it steps into all the rights possessed by
both parties ...

No reported case in this state is called to our attention, and none found
after diligent search, where the right of the tenant to receive
compensation for permanent improvements made by him upon leased
land, taken by right of eminent domain, has been denied’. In re

.United States v. Seagren, 50 F.2d 333, 335-336 (1931) .24
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Appointment of Park Commissioners (Super. Buff) 1 N.Y.S. 703 at page
766, 767; In re Post Office Site (C.C.A.) 210 F. 832; Matter of the City
of New York, 118 App. Div. 865, 103 N.Y.S. 908; In re Mayor, 39 App.
Div. 589, 57 N.Y.S. 657.

The city took the entire bulidings as they stood, including the trade fixtures
therein, and for the purposes of this proceeding they must all be regarded as
real property; that is, as between the tenant and the city, the trade fixtures
were real property ... and the tenant was under no more obligation to remove
them than he would be to remove a building if he were the owner. As between
the tenant and the owner, however, the trade fixtures were personalty, and
could be removed, and therefore any award made for them would go to the
tenant’. In re block Bounded by Avenue A. etc. 66 Misc. Rep. 488, 122 N.Y.S.
321, 339.”

.DMPR 127 YW NLWA TPRYPN NN YW ©Yya N yann |, Miller nwn9a pTn-poaa
V2N N MDYV ,DMIPR 2.61 DY NV NYINT VI TNND NTHN NYPON DINN
DN YPNN NVLYNN DINNN N NN PAYND I 2D, MYV NPTHN .YINN DY OINNN
TV P I¥9Y ONIT YN 1D DY ,NI2YNN DX YNID M N I ,MINA NN DIPN
Y ,NNNT) NNMYL .N92YNT MDD MXNIND TY2 1) N9 IYPINY NININ
TY2 30 XON MNXAY NIN OXIT, AN NIAVNY YIND T NNODN 1TYNA 2D ,yap VavNn
AN NIAYND DXO0NY DYYIAN DY MY 1M XD M) ,1dAN TV )N YPIPn NYpan

DY POM 791 NN DIPIRY

”... The remedy of eminent domain by which the government through one of
its agencies or a quasi public corporation is authorized to take the property of
a private citizen because of the supposed urgent public need, is a harsh one
and must be exercised in accord with the strict principles appertaining
thereto 16 Tex. Jur. 590. Such proceeding is in the nature of an enforced sale
in which the agency so appropriating the land stands in the position of a
buyer. Consequently, it must either take the land with the permanent
improvements thereon as it stands and pay for it accordingly, or reject it in
toto. It cannot strip the improvements therefrom and compel the owner to
provide other land to receive the salvage, and then rightfully insist that the
owner is fully compensated by the payment of the value of the naked land so
appropriated. If the rule here contended for is applicable to rural property, it
is likewise applicable to urban property. Its general application might often
permit the state, a railway corporation, or other agency with authority to
condemn land, to move the buildings off of the condemned land onto vacant
lots that had been acquired by the owner for use for an entirely different

State v. Miller, 92 S.W.2d 1073 (1936)
.ibid., pp. 1075-1076

25.
.26
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purpose, and in this way the owner’s plan for the improvement of his private
property, not directly involved in the condemnation proceedings, might be
entirely upset. Such a rule would be intolerable. The law will not
sanction such unnecessary meddling with a citizen’s rights. Ordinarily in
condemnation cases in determining what improvements pass with the title to
the condemned land, the same rule applies as that which governs between an
ordinary vendor and vendee. The building here under consideration was a
permanent improvement and constituted an appurtenance to the land which
would pass with the title in an ordinary conveyance, and in our opinion the
state should by required, as held by the trial court, to accept and pay for it
along with the land so condemned ...”

: pom YProctor nw191 PTN-posa

”Buildings must be regarded as a part of the real estate upon which they
stand. Indeed, they are ordinarily without value or utility apart from such
realty. When a public agency or a private enterprise possessing the power of
eminent domain cannot acquire land upon which buildings have been erected
without resorting to condemnation, it must either take the land with the
buildings thereon or reject it altogether. If it elects to condemn in such case, it
takes the buildings with the land, and they must be taken into account in
determining the compensation to be awarded the owner in so far as they add
to the market value of the land to which they are affixed. The condemnor can
not obviate the necessity for considering the value of the buildings in fixing
the owner’s compensation by an offer to pay for the land without the
buildings coupled with a proposal that the owner remove them from the
premises condemned to other land belonging to him. Goldsboro v. Holmes,
180 N.C. 99, 104 S.E. 140; Lewis on Eminent Domain, 3rd ed., section 726; 29
C.J.S., Eminent Domain, 175; 18 Am. Jur., Eminent Domain, section 253.”

26 YW Y99 NLYWa MPYN >NV YY OYYan N yaInn *Birdsong Nwa9a PIN-pooa
12N ,INNN NN WYY DI PINN TP 01N PN TN IPN N2 NPYN DY .DMIPR
29N DY YN YN NI NNNN NN WY DAIPN 25 DY NLWI NINKRD NPINN
DY Y5 MYV NPTHN 0NN PN POYY S TAN IPN DY NLYN YPNN YA NDDD TNND
TY2 P DMINAD ONOT NI D) L YPNN XOW NLWN YN 0NN NN PIAVNY 0Yoyan
MYLN NN NINT VAYNN TP .DNANTN HY NIIYNN MIRNN TV 19 IYPOINY YPIpn
DN NN PN DIDYIANN YITTY TIRYI NN NYPINN MYINY ,IW2IP ,NININRD

.Proctor v. State Highway and Public Works Commission, 55 S.E.2d 479, 482 (1960) .27
.Birdsong v. Commonwealth of Kentucky Department of Highways, 336 S.W.2d 42 (1960) .28
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YOY NON 71292 NIAYNN MXXIN TY2 N9 1D 0OYDY NN NLYOY YPIYIN NLYNN
:¥DW PO 79Y .DMINKN TYA 1 YPIPN 1Y 30, K90 N9 19 DHWY

”... We have found no case that permits the condemnor to condemn the
surface under the buildings and require the former owner of the land to move
improvements to another location and then pay to the landowner only the
cost of the surface plus moving costs.”

NN NN MY IYPINYN IONIYN VIYNI D) NINMIND NPNY MINT T YN
NN DNYO IMNX XIRD 1D IWAND PR ,IVIDT DY INMD ININ NNONDY DTN DY PYPIPNR
DMNX DIV TPLY,PYPIPN NN DIV NI NNIN DN .AT-DY INMNN 19IN 1N 20NN
POY MA5Y NY MYIND PN .YIP DY NN DPON 1INNY NN DI TY2 ININGDY DNY 295
PN NN DD POY MY 1T TITA,INN DIPYI DN PYPIPNRN DYV DNIANN NN PPNYND

.DIPN INMNI PPOMN

.ibid., pp. 43-44 .29





