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“It is quite clear, and no argument is required to demonstrate, that all
knowledge which one has of the actual facts of a litigation, whether the
witnesses to those facts be professional or lay, is available and such
witnesses thereof amenable o subpoena and compellable to give evidence
of such facts” ”.

M9 By W AT T
“...Any witness who has seen the facts or who knows the facits can be
compelled to assist the court and should assist the court by giving that
evidence” ®.
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“...The English courts will generally oblige a witness of fact to testify to a fact
which is in issue. On the other hand, the English courts will not as a general
rule require an expert to give expert evidence against his wishes in a case
where he has no connection with the facts or the history of the matter in
issue...” **
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. Webb v. Page (1843) 174 E.R. 695 .9

. Seyfang v. Searle & Co. (1973) 1 All E.R. 290 .10

._lbid., at p. 293 .11

Lively Lid. v. City of Munich (1977) 1 Lloyd's Law Reporis 418 .12
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‘... There are many reasons why experts should generally not be compelled
to appear as witnesses in proceedings against their wishes if the evidence
can be obtained elsewhere and if they have not been concerned with the
3, matter professionally or in any other way”
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“...It seems to me that an expert witness falls into the same position as a
witness of fact. The court is entitled, in order to ascertain the truth, to have
the actual facts which he has observed adduced before it and to have his
independent opinion on those facts...,” 15,
IBRY DI TORN TIOM
*...The general principle must be that no party has any property in a witness;
and the argument before us has partly involved a discussion whether there is
a difference beiween a witness of fact and an expert. In my view, there is no
difference beiween those iwo kinds of witnesses as a maiter of general
rule...” 16,
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“It is not necessary for the determination of this appeal to consider the
situation of any other kind of expert in any other kind of situation; and this
court decides only the obligations that arise from the very peculiar facts that
have bheen described in the evidence in this case” 7,

. Ibid., at p. 419 .13

._supra note 8 .14
. Ibid., at p. 181 .15
. Ibid., at p. 182 .16
. bid,, at p. 184 .17
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“Provided he does not breach any legal professional privilege, an expert
withess who has been consulted by one side and given his opinion to that
side may thereaiter be consulted and if necessary subpoenaed by the other
side to give his opinion on the facts of the case, but the court will not require
an expert to give expert evidence against his wishes in a case where he has
had no connection with the facts or the history of the matter in issue” 19,
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. Halsbury's Laws of England (London, (4th ed., 1982)) para. 461 .18
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Pennsylvania Co. For Insurances On Lives v. City of Philadelphia 105 A. 630 (1918) .20
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*...But the private litigant has no more right to compel a citizen io give up the
product of his brain that he has to compel the giving up of material things. In
each case it is a matter of a bargain, which, as ever, it makes two to make,
and to make unconstrained...” 2,
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*...0ne of the established rules as to examination and cross-examination of
witnesses is that one may not be called and compelled o give expert
testimony unless he shall have voluntarily contracted so to do...# %.
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“When the experience, training and skill acquired by years of study and practice in a
given profession or calling exists, such knowledge and skill are not the property of
litigants. It Belongs to the professional man in his chosen occupation. Neither justice nor
public policy in our view forbids that the expert shall retain such knowledge and skill free
from divulgement except by his voluntary acquisance, whether it be sought for
compensation in the exercise of his skill, in the expression of his professional judgement

privately, or when he is called for that purpose into a court of justice”.

. Hull v. Plume 37 A. 2d 53 (1944) .24

. . Ibid., at p. 56 .25

. People ex rel. Kraushaar Bros. & Co. Inc. v. Thorpe 72 N.E. 2d 165 (1847) .26
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“We think the better rule is not to compel a witness to give his opinion as an
expert against his will” 7,
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“...Nevertheless, in similar circumstances, we have ruled that a party may
not by summons compel the involuntary testimony of an expert witness
solely for the expertise he may bring to the trial, and in the absence of any
personal knowledge on his part related to the issue before the judge and the
jury...” 2.
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“..A professional witness, such as a physician and surgeon, like other
people, may be compelled to attend court in obedience to a subpoena, and
may be required to testify to what he knows, for the same statutory fees as
those paid to other witnesses. As to any fact within the knowledge of a
professional witness, he stands upon an equality with every other witness.
But it is well settled that a physician and surgeon meets the requirements of
a subpoena when he appears in court and gives impromptu answers to such
questions as may be put to him. He cannot be required, as such physician
and surgeon, to examine into the case and use his skill and knowledge so as
to form an opinion...” 3,
1APPTY AMMRA FWUAT ANZMIN N WIN TN PTP0e;N

IRRAT? TR P17 NI DPINK B°37 1P7°p0s’ ’NDROR WHwn Mt 11-pos . Ibid., atp. 166 .27
NcDermott v. Manhattan Eye Hospital 228 N.Y.S. 2d 143, 147 (1962); Reda v. The State
of New York 308 N.Y.S. 2d 558, 561 (1970); Hessek v. Roman Cath. Church 363 N.Y.S.
. 2d 297, 299 (1975); Fish On New York Evidence (2nd ed., 1977), para. 412, p. 262

._Commonwealth v. Vitello 327 N.E. 2d 819 (1975) .28

Pennsylvania Co. For NwH 52 3ynwimnw 3axn NOUKRpn Ao W 1e%n . Ibid., at p. 327 .29
RO %2 ,LaWwhn N2 R oW , Insurances On Lives v. City of Philadelphia 105 A. 630 (1918)
o3 75%00 N 1103798 nopwa Vitello na%n 0 1% mkT ,0N2 .0t oovownl 1R AR
22955 DUwHwn

. Mount v. Welsh 247 P. 816 ( ) .30

. lbid.. at p. 821 .31
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“An Expert does not testify to occurence which he has witnessed, but only
as 1o his opinion based upon knowledge self-acquired from experience and
tests. While an expert may under certain circumstances be required to testify
at a trial, he cannot be compelled to make examinations or experiments, or
otherwise acquire knowledge upon which an opinion may be based...” .
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“The latter rule is quite unsatisfactory. In the realms of medicine, law,
science, and many other callings where highly specialized knowledge is
essential, only the most eminent are competent to answer ex tempore and
defend impromptu opiniens upon cross-examination, but none, without
reflection upon his professional abiiity, may confess ignorance” %
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